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This appeal arises from the trial court’s finding that the Commissioner of the Department of
Children’s Serviceswasin direct violation of Tenn. Code Ann. § 37-5-105(1) when he eliminated
the appellees’ payment differential after their transfer into the department. We affirm the judgment
of thetria court.
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OPINION
l.

The appellees were empl oyees of the Department of Human Services (“DHS”) who, in July
of 1996, were transferred to the newly formed Department of Children’s Services (“DCS’). After
George Hattaway, the Commissioner of DCS, eliminated the pay differential that the appellees had
been receiving, the appellees requested a declaratory order pursuant to Tenn. Code Ann. § 4-5-223
from Eleanor Y oakum, the Commissioner of the Department of Personnel. The appelleesaleged
that Commissioner Hattaway had violated Tenn. Code Ann. 8 37-5-105(1) in eliminating the pay



differential. After a hearing, Commissioner Y oakum’s designee found that the discontinuation of
the 4.5% pay differential was consistent with the statute. On appeal to the Chancery Court for
Davidson County, the Chancellor reversed the agency’ s order and found that the elimination of the
pay differential was in direct violation of the statute. The Chancellor then ordered that the pay
differential be reinstated retroactively from the date of its elimination. The gopellants now appeal.

Whileemployed by DHS, the appellees worked in the Children’ s Protective Services (CPS)
division. They were also involved in a CPS on-call program. The appellees testified that the
program was very demanding, requiring them to wear apager and to be available twenty-four hours
aday. While on call, they were also required to be able to reach any hospital or police department
within twenty minutes. The appdlees had to be ready to respond to any call at any time. Theseon-
call shifts lasted for one week and the appellees were generally on an every third week rotation
schedule. In return for participating in this on-call program, the appellees received a payment
differential of 4.5% of their base salary for any period when they were on call.

When DCSwascreatedin May of 1996, thelegislature enacted several statutesregarding the
creation of the new department of the state and the powers and duties of the department’s
Commissioner. See Tenn. Code Ann. 8 37-5-101 et. seq. The statutein questionin thiscase, Tenn.
Code Ann. 8§37-5-105(1), states that the DCS Commissioner has the power and duty to:

(1) Select and recommend to the appropriate state officials the employment or
transfer of al personnel required for the operation of the department, except,
however, the transfer of any employees pursuant to this chapter or the initial
organization of the new department pursuant to this chapter shall not result in any
impairment, interruption or diminution of employee rights, privileges, salary,
benefits, leave accumulation or employment.

In light of the above language, this Court must decide whether the pay differential was aright,
privilege, salary or benefit for the appellees and, if so, whether the decision to eliminate such
differential was a part of the transfer of the appdlees and/or the initial organization of DCS.

In histestimony, the Director of Program Operationsfor DCS, Ken Steverson, admitted that
the pay differentia was aform of benefits. In addition, Jeff Light, the DHS Personnel Manager,
testified that althoughiinitially thedifferential wasfunded through theDHSgeneral fund, it was | ater
funded in the budget as a specific payroll element for the on-cdl positions. Susan Huffman, an
appellee, testified that when she began to work for DHS shewastold that asa CPS on-call employee
shewould receiveaone-step raise. Paul Vandermere, the Budget Director of DCS, testified that for
theyear of 1996-1997, the year the appelleeswerereceiving the pay differential asDCS employess,
the differential amount was included in the “line item salary” of the DCS budget. In light of the
foregoing, we find that the appellees were receiving the differential as salary or, at the very least, a
benefit associated with participating in the CPS on-call rotation. Therefore, the elimination of the
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differential resulted in the “impairment, interruption or diminution” of the appellees’ salaries or
benefits.

The elimination of the pay differential occurred after such recommendation wasmade by a
transitionteam. Accordingto Mr. Steverson, this“departmental transition team” was devel oped by
DCS “to look at . . . pulling the staff from six (6) different departments together into a single
collusiveunit.” Thetransition team became aware of the pay differential within thefirst six months
of thetransitionteam meetings. Mr. Steversontestified that “ [t] heissue[of thepay differential] with
the transition was one of equity for our other staff members.” In aletter to State Senator Michael
R. Williams dated August 15, 1997 regarding the elimination of the pay differential, Commissioner
Hattaway stated that DCS, as aeated by the legidature, merged “parts or all of six different
departments serving children and families in Tennessee” and part of the DCS mandae “was to
createone set of policiesand proceduresfor the department. During thisprocess[DCS] discovered
some areas of inequity among our case managers in the field in regard to the on-call policy.”

Inlight of the foregoing, wefind that thedecision to eliminate the pay differential was made
as part of theinitial organization of DCS and the transfer of the appellees. Asthe Chancery Court
pointed out, “[i]tisclear that thelegislatureintended to ensure that DHS employeeswho transferred
to DCS were unaffected by the transition.” Therefore, we find that Commissioner Hattaway’s
decision to eliminate the pay differential wasin direct violation of Tenn. Code Ann. § 37-5-105(1).

Thejudgment of thetrial court isaffirmed and the causeremanded tothe Chancery Court for
Davidson County for any further proceedi ngs necessary. Tax the costs on appeal to the appellants,
Eleanor Y oakum, as Commissioner of the Department of Personnel and George Hattaway, as
Commissioner of the Department of Children’s Services.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.

We find it useful to point out that had Commissioner Hattaway’s decision been apart of areorganization of
DCS rather than apart of the initial organization and transfer of employees such decision woud not have been in
violation of the statute.
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